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How Did We Get Here?

* May 2013-Complaints heard from Lacrosse Officials
regarding reduced fees directed toward Athletic Directors

* December 2013-Notice sent by Athletic Directors to
Lacrosse Officials regarding fee reduction for next season

* February 2014-Failed negotiations between Athletic
Directors and Lacrosse Officials

* Fall 2014-Discussions to unionize vs. PIAA
* May 2015-Union files documents to unionize vs. PIAA

* July 2015-NLRB Regional Director rules Lacrosse
Officials are PIAA employees

— » They can vote to unionize
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The Vote to Unionize:

August 24-September 15, 2015

* (Obama administration quicky election rules.
— 2-week preparation period prior to vote

— Vote held in September — 7 months prior to lacrosse
season being held

* Eligible Voters: 116
— Eligible Voters who failed to vote: 21
— 11 ballots were rejected for a variety of reasons
— Voters: 84 valid votes
* Yes votes: 53 total

— * No votes: 31 total
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How Do the Numbers Add Up?

* Only 84 of 116 eligible voters submitted ballots. 53
voted to unionize (need 50% +1 to carry the vote).
Only 43 yes votes needed to carry the vote.

Vote to Unionize passed with only

53 of 116 eligible votes.

PIAA refused to bargain with group. Resulted in an
Unfair Labor Practice charge against PIAA.
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The Appeals Begin

PIAA appeals Regional Director Ruling
e July 2017

o NLRB sustains Regional Director decision with
a 2-1 vote

* November 2018
o PIAA appeals to DC Circuit Court of Appeals




By Product of the Union Case

* Attorneys from Texas filed a class action
lawsuit under the Fair Labor Standards Act
— Claim made that officials were misclassified as ICs

and because of that were due back pay for
meetings, travel, etc.

— Officials had to Opt In on this case — 446 did that.

— Agreement reached with plaintiffs while we
awaited DC Court decision-based on outcome of
union case.



Why Fight Unionization?

Increased pay rates-School budgets

Additional costly benefits to officials
— Food at halftime, working conditions, etc.

Give Officials a Voice in Assignments
14K new employees (Salaries and benefits)

Insurance coverage
e Review Final Court Decision

*  Workmen's Compensation Coverage
* PIAA has limited contests — Employer?
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DC Court of Appeals Decision

Friday, June 14, 2019

DC Court of Appeals Rules 1n favor of PIAA by
Unanimous 3-0 Verdict

Vacates Prior Decision Issued by
NLRB 1n July 2017.

Current US Attorney General Merrick Garland
was DC Court’s Chief Justice.



Now What?

Review of the Court Decision

 Ensure Policies Prevent Return to this i1ssue
— Trump NLRB versus Biden NLRB

* Review PIAA By-Laws

— Ensure compliance with Court Decision

— Eliminate potential future pitfalls



DC Court of Appeals Decision

Main Points to Review

What did the Court Say?

* “There 1s no shorthand formula or magic phrase that
can be applied to find that answer...”

« ‘. ..must evaluate all aspects of the relationship...”
* “No one factor” 1s per se determinative”

e “Cannot stimply count up factors on each side to
declare a winner”

* “We must assess and weigh all of the incidents of
the relationship...”



Prevailing Factors for

Independent Contractor Status

“Court reversed the National Labor Relations Board
because 1t failed to adequately account for the strength of
two aspects of this relationship...”

1. “PIAA 1itself pays officials for very few games per
year; for the other games, officials are paid by the
schools.

— Officials are paid directly by the schools

— Payment for 4-week post season (payment by job, not
hourly favors contractor finding)

— PIAA pays post season officials for only 3 games per year
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Prevailing Factors for

Independent Contractor Status

* An 11-week regular season also points to
officials being classified as ICs.
Other Factors Mentioned by the Court
1. Officials provide their own equipment

2. PIAA member schools own and operate the
fields officials work on

3. All PIAA documents mention that officials
are ICs




Factors to be Aware of Regarding

Employee Status

Factors Favoring Employee Status

1. PIAA providing officials insurance

2. PIAA 1s a non-profit business, which lends
itself to have employees (officials) whose
work 1s part of PIAA business

3. Officials have opportunities to work harder
but not smarter-*see policy change*



PIAA By-Laws Changed

By-Law Prior to Union Case:

NOTE: Section 1 does not apply to Contests Played
outside of Pennsylvania.

Revised: Added below-

Additionally, registration with the PIAA does not in
any way limit or restrict the ability of officials to
officiate sports at any level or for any entity including
but not Ilmmited to intercollegiate, professional,
recreational, AAU and other sports organizations.

* This assists with the working harder aspect the Court addressed.




PIAA By-Laws Changed

* Changes to By-Laws reflected why they are
in place — “pursuant to state law.”

— This removes some of the control language
PIAA had over officials.

*  Words like “shall” are replaced with “should”
where possible.
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PIAA Policies Changed

* Language regarding the required use of
contracts was changed:

— “...are encouraged to enter into a written

agreement...” — This shows less control by
PIAA.

— In addition “PIAA has no involvement 1n the
establishment of regular season Contest
officials’ fees.”




PIAA Policies Changed

Policy Regarding Regular Season Contest Officials’ Fees

“Recommended” that a written contract be used
Officials “should” be paid 1n a timely fashion

Officials “should” complete all requested expenditure
reports which may be reasonably required

Officials are “expected” to complete the assignment as
contracted

“If the official 1s unable to complete the assignment, the
official may find a replacement (points to Court’s working
harder comment)”



Court Commentary

Final Comment From the Court

“This case turns on the strength of the few times
on which PIAA actually pays the officials and the
short duration of the officials’ employment.”

“Indeed, almost every state court decision
involving an amateur sport official’s employment
status has come to the same conclusion.”



Lessons Learned

1. Officials and administrators treat each other with mutual respect and
create open lines of communication

2.  Educate both parties on issues

3.  Understand that ignoring issues can be costly
FLSA settlement costs to PIAA $262,500 alone
PIAA attorneys' fees for both cases amounted to over $1,000,000

4.  Continual By-Law and Policy review 1s necessary

5. Eliminate controlling language to avoid employer/employee
relationship

6. Promote and describe officials as ICs in every publication
7.  List conditions of hire on contracts
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Valuable Link

Final Ruling by DC Court of Appeals:

https://www.cadc.uscourts.gov/internet/opinions.nsf/173B8F047F7BD34385258
4190050DF92/Sfile/18-1037.pdf
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Questions and Answers

Patrick Gebhart
Assistant Executive Director
PIAA
pgebhart@piaa.org
717-697-0374 ext. *121
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